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KAMALA D. HARRIS
 
Attorney General of California
 
ALFREDO TERRAZAS
 
Senior Assistant Attorney General
 

_LThTDA_K.SCHNEIDER,_State B_arNQ.JQI3:3~ _ 
Supervising Deputy Attorney General
 

110 West "A" Street, Suite 1100
 
San Diego, CA 92101
 
P.O. Box 85266
 
San Diego, CA 92186~5266
 
Telephone: (619) 645-3037
 
Facsimile: (619) 645-2061
 

Attorneysfor Complainant 

BEFORE THE
 
BOARD OFREGI8TERED NURSING
 

DEPARTMENT OF CONSUMER AFFAIRS
 
STATE OF CALIFORNIA
 

In the Matter of the Accus!ltionAgainst: Case No. ~013 -2$'-{ 

KATHLEENKIM BANES-LECLAIR 
AKA KATHLEEN KIM BANESLE ACCUSATION 
9006 Haveteur Way 
San Diego, CA 92100 

Registered Nurse License No. 535791 

Respondent 

Complainant alleges: 

PARTIES 

L Louise R. Bailey, M.Ed., RN (Complainant) brings this Accusation solely in her 

official capacity as.the Executive Officerofthe Board ofRegistered Nursing, Department of 

ConsumerAffairs. 

2. On or about August 21, 1997, the Board ofRegistered Nursing issued Registered 

Nurse License Number 535791 to Kathleen Kim Banes-Leclair (Respondent). Respondent is also 

known .as Kathleen Kim Banesle and Kathleen Kim Banes1eclair. The Registered Nurse License 

was in full force and effect at all times relevant to the charges brought herein and will expire on 

July 31, 2013,unless renewed. 
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JURISDICTION1 

3. This Accusation is brought before the Board of Registered Nursing (Board), 

.. J .pepClrtrn~nJ.c:>LQoIl~1.lE!er~ff('l.irS,_':l!1d_e~.t~~au!~orj!Y.of-.!heJoHov.rin~J.a"'ll~' ~.!! section 
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:references are to the Business and Professions Code unless otherwise indicated. 

4. Section 2750 of the BusineSSahdProfessions Code ("Code") provides, in pertinent 

part, thaithe Board may discipline any licensee, including a licensee holding a temporary or an 

inactive license, for any reason providedin Article 3 (commencing with section 2750) of the 

Nursing Practice Act. 

5. Section 2764 of the Code provides, in pertinent part, that the expiration of a license 

shall not deprive the Board ofjurisdiction to proceed with a disciplinary proceeding against the 

licensee or to render a decision imposing discipline on the license. 

Section 281 1(b) states: 

Each suchJicense not renewed in accordance with this sectionshall expire 
but may within a peI'iodofeightyears thereafter be reinstated upon payment ofthe 
biennial renewalfeeahd penalty fee required by this chapter and upon submission 
of such proof ofthe applicant's qualifications as may be required by the board, 
except that during such eight-year period no examination shall be required as a 
condition for the reinstatement ofany such expiredJicense which has lapsed solely 
by reason of non-payment of the renewal fee. After the expiration of such eight­
year period the board may require as a condition of reinstatement that the applicant 
pass such examination as it deems necessary to determine his present fitness to 
resume the practiceofprQfessioIial ll"\rrsing. 

STATUTORY PROVISIONS . 

7.	 Section482 ofthe Code states: 

Each board undertheprovisio)ls of this code shall develop criteriato 
evaluate tI1e.reMbilitation ofa person when: 

(a) Considering the denialofa license by the board under Section 480; or 

(b) Considering suspension or revocation of a license under Section 490. 

Each board shall take into account all competent evidence of rehab.ilitation 
furnished by the applicant or licensee." 
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8. Section 490 ofthe Code provides, in pertinent part, that a board may suspend or 

revoke a licenseonthe ground that the licensee has been convicted of a crime substantially 

_I~l~lycLloJIJ.~qll_aliflc:§.tiQl1~,ful1<?tj()ps-,- or~_utl~s_()KtheJ:>usi~~s~ orJ:>~<:J[~s~i()nJoL 'v\'~i£h. the _ _, .'_, 

license was issued. 

9. Section 493 ofthe Code states: 

Notwithstanding any other provision of law, in a proceeding conducted by a 
board within the departmentpursuant to law to deny an application for a license or 
to suspend or revoke a lic.ense or otherwise take disciplinary action against a person 
who holds a license,upon the ground that the applicant or the licensee has ·been 
convicted of a crime substantially related to the qualifications, functions, and duties 
of the licensee in question, the record of conviction of the crime shall be conclusive 
evidence of the fact that the conviction occurred, but only of that fact, and the board 
may inquire into the circumstances surrounding the commission of the crime in 
otderto fix the degree ofdiscipline or to determine if the conviction is substantially . 
related to the qualifications, functions, and duties of the licensee in question. 

As used in this section, 'license! includes 'certificate,' 'pennit,' 'authority,' and 
'registration.' 

10. Sectiort2761 Of the Code states: 

The board may take disciplinary action against a certified or licensed nurse 
or denyanapplicatic)ll fora certificate or license for any ofthe following: 

(a) Unprofessional conduct,. which includes, but is not limited to, the 
following: . 

(e) Makingor.giving any false statement or information in connection with 
the applicationfor issuailceof a certifica:teorlicense. 

.' (f) Con"iction ofa felony orof any offense substantially related to the . 
q\lalifications;functions, and duties of a registered nurse, in whicheventthe record 
ofthe conviction shall oe conclusive evidence thereof. 

•.• ·'0,." 

11. Section 2762 ofthe Code states: 

In addition to other acts constituting unprofessional conduct within the 
meaning of this chapter [the Nursing Practice Act], it is unprofessional conduct for a 
persCh li~ensed under this chapter to do any ofthe following: 
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(b) Use any. controlled substance as defined in Division 10 (commencing 
with Section 11000) of the Health and Safety Code, or any dangerous drug or 
dangerous device as defined in Section 4022, or alcoholic beverages, to an extent or 
in a manner dangerous or injurious to himself or herself, any other person, or the 
public or to the extent that such use impairs his or her ability to conduct with safety 

... _lQ.111tl.1'1.lQljg th~_P.l~~tic~_al.l.thQl.t~~clQYJli~_Q!.h~I"JiC:~Il~~~ ... __.... .___. _ 

(c) Be convicted ofacriminal offense involving the prescription, 
consumption, or self-administration of any ofthe substances described in 
subdivisions (a) and (b) of this section, or the possession of, Or falsification of a 
record pertaining to, thesubstances described in subdivision (a) of this section, in 
whicheventthe record of the conviction is conclusive evidence thereof. 

12. Code section 2765 states: 

A plea or verdict of guilty ora conviction following a plea of nolo 
contendere made to a charge substantially related to the qualifications, functions and 
duties of a registered nurse is deemed to be a conviction within the meaning of this 
'article. The board may order the license orcertific.ate suspended or revoked, or may 
decline to issue a license or certificate, when the time for appeal has elapsed, or the 
judgment of conviction has been affirmed on appeal or when an order granting 
probation is made suspending the imposition of sentence, irrespective of a 
subsequent order under the provisions of Section 1203.4 of the Penal Code allowing 
such person to withdraw his or her plea ofguilty and to enter a plea of not guilty,or 
settingaside the verdictof gUilty, or dismissing the accusation, information or 
indictment 

REGULATORY PROVISIONS 

13.. California Code of Regulations; title 16, section 1444, states: 

Aconviction or actshall be considered to be substantially related to the 
qualifications, functio!1s or duties ofa registered nurse iftoa substantial degree it 
evidences the presentor potential unfitness of a registered nurse to practice in a 
mannerconsistent Withthe public health,safety, or welfare. Such convictions or 
acts shall include but not be limited to the following: 

(a) Assaultive or abusive conduct including,but not limited to, those 
violations listed in subdivision (d) of Penal Code Section 11160. 

(b) Failure to.comply with any mandatory reporting requirements. 

(c) Theft, dishol1esty, trauB, or deceit 

(d) Any conviction or actsubject to an order of registration pursuant to 
Section 290 of the Penal Code. 

14.	 California Code of Regulations, title 16, section 1445(b), states: 

When considering the suspension or revocation of a license on thegrounds 
that a registered nurse has been convicted ofa.crime, the board, in evaluating the 
rehabilitation of such person and his/her eligibility for a license will consider the 
following criteria: 
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(1) Nafilre and severityofthe a.ct(s) or bffense(s). 

(2) Total criminal record. 

____ ____(3}:rh~Jhne th~lh(l.~~ClP~ecl~im)~_ cQmmis~iglL onh~~~l(~)j)1"Qffem;~{s)-,-

(4) VVhether the licensee has complied with any terms of parole, probation, 
restitution or any othersa.nctions lawfully imposed against the licensee. 

(5), Ifapplicable,ev'idence of expungement proceedingsputsuant to Section 
1203.4 of the PenalCode. 

(6) Evidence, ifany, ofrehabilitation submitted by the licensee. 

COST RECOVERY 

15. Section 125.3 of the Code provides, in pertinent part, that the Board may request the 

administrative lawjudge to direct a licentiate foundto have committed a violation or violations of 

the licensing acHo pay a sum not to exceed the reasonable costs of the investigation and 

,enforcement ofthe case. 

FIRST CAUSE FOR DISCIPLINE 

(May 8, 2008 CriminalConviction for DUlon January 9,2007) 

16. Respondent Is subject to disciplinary action under Code sections 490 and 2761(f) of 

the CodeinthatRespondent was convicted ()facrimesubstarttially relatedto the qualifications, 

functions, and duties of a registered nurse. The circumstances are as follows: 

a. On orabotitMay 8, 2008, iIi a criminal proceeding entitled People ofthe State of 

California v. Kathleen Kim Banesle, aka Kathleen Kim Banesleclair, in the San,Diego County 

Superior Court, Central Division, in CaseNo.M-O11075, Respondent was convicted on her 

guilty plel:1 of violatingVehicle Code section 23152(a) (drivingunder the influence of alcohol), a 

misdemeanor. Asa reswtof a plea barga.in, a. count for violating Vehicle Code section 23152(b) 

(driving with a, blood alcohol content of 0.08% or more), a misdemeanor, was dismissed. 

b. Asa result ofthe above conviction, the Court placed Respondent on five (5) years 

summary probation and ordered her to violate no laws,pay various fines and fees; serve 10 days 

in the Public Service Program, with two days credit for time served,for a total of 8 days; and 

perform 64 hours ofvolunteer work in lieu of fees and fines. The Court also ordered that 
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Respondent enroll in and complete a 9;.m.onth First Conviction Program,a MADD Impact Panel, 

and not drive without a valid driver's license and liability insurance, 

~. __ 9, .2007, at J~e_cir~1.!JIls!~~ce_~t~t_l~cLt()].e_sp()n_d~n!'~~on~~!i()l1~~t~~_0!1}~l:~

approximat~ly 11:30 p.m., California Highway Patrol Officers, while traveling southbound on 1-5 

south of Washington Street in San Diego, California, noticed a white BMW ahead of their patrol 

vehicle'traveling at approximately 80mph in the #4 lane, drift into the #3 lane, then drift back to 

the #4 lane several times. As the vehicle approached the Front Street on-ramp, it suddenly 

swerved rightto exit. Officers followedthevehicleandperfonneda traffic stop. When officers 

contactedthe driver (Respondent) through the open driver's window, Respondent started to laugh 

and told the officers that she and her passenger were "just being girls." Respondent told officers 

that she was a nurse at SharpHospital inCoronado and was just trying to get home. When the 

qfficersquestionedher tOl.ltehom.e, Respondent admitted she was headed to The Bitter End Bar 

with her friend first. Officers detected the. odor of an alcoholic beverage on her breath and . 

noticed her eyes were red and watery and her speech extremely slurred. Officers asked 

Respondent if she had anything to drink and Respondent told officers she had one beer. 

Respondent rem.il1ded the offiCers that she was .a nurse .and toldthem she was okay to drive. 

OfficersaskedRespondentforhetdriver's license and she began to hand them a picture of her 

and.her passengerfrom. BenihanasTestaurant. R.espondent was unable to locate her driver's 

license and handed officers her passport vvhich identified her as BaneslecIair.When officers 

asked RespOndent to get out of her vehicle, she had significant difficulty maintaining her balance 

as she walked. When officers had Respondent perform field sobriety tests, she told officers 

numerous times thatshe was a nurse and was okay to drive. Respondent failed the field sobriety 

tests and was placed under arrest for driving under the influence of alcohol. When Respondent 

was placed under arrest, she immediately became angry, telling officers that she did not believe 

they were. "doil1g this to her," and that "we're supposed to be on the same team," Respondent 

became more upsetas the officers and Respondent waitedfor a tow truck to tow her car and told 

officers that they obviously gotathrill from arresting her and that "Karm.a" was going to get 

them. Respondenttold one of the officers that he'd better hope neither he I).or his family end up 
I 
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in Coronado Hospita.l under her care and then became more disruptive. Respondent was 

transported to the San Diego Area eHP office where she continued to be disruptive. Once at the 

~HlQffice~.R~~PQl}d~ntb-eg,gU'eJIingl01.l41y_f~r~£ll1eo~JoJ1eJP_~~J?~laLIl1i!1Kh~rha_n2cJ1!~~ _ 

were too tight ana wanting to speak to an attorney. A sergeant checked Respondent's handcuffs 

and confirmed they were. not on too tight. Respondent continued to demand to speak to an 

attomeYandwas informed that she could speak to an attorney once she submitted to the chemical 

test, which shereftJsed. Officers read Respondent the Chemical Test Refusal Admonition and she 

still refused to submit to any test. Officers then informed her they would perform a blood test 

with or without her consent and told her that if she continued to resist, they would physically 

resrraill her in order to conduct the chemical test. A sample of Respondent's blood was drawn at 

approximately 12:0Sa.m. ap,dRespondent was transportedto the LasColinaSWomen's 

Detention Fa.cility, RespondeIlt'sblood alcohol content (BAe) was measured at 0:21 % BAC. 

SECOND CAUSE FOR DISCIPLINE 
\ 

(Unprofe~sional Conduct-Use of Alcohol ina Manner Dangerous 
or Injurious to Self or Others) 

17. Respondent is subject to disciplinary action for unprofessional conduct under Code 

section2762,. subdivision (b), in that on January 9,2007, she used alcohol to an extent or in a 

rnann.er that was dangerous to herself and the public when she drove a motor vehicle while having 

a significantly highBAC, as setforthinparagraph 16, above, which is incorporated here by 

reference. 

THIRD CAUSEFORDISCIPLINE 

(UnprofessionalConduct - Conviction ofanAlcohol..Related Crime) 

18. Respondent is subject to disciplinary action for unprofessional conduct under Code 

section 2762, subdivision (c),in that she was convicted of a criminal offense involving the 

consumption of alcohol, as setforth in paragraph 16, above, which is incorporated here by 

reference. 
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FOURTH CAUSE FOR DISCIPLINE1 

2 (Unprofessional Condud - False statement on RenewalApplication) 

.. _.19.___ R~}JoncieI'ltJ.s.s.1.l.p1eQLtQ.Qi§~i}JlillillY~~c!iQ.nl.l!J.d~L~Q4~§'~QtioI1.J}Ql,spQdjyjsi..o ll J~1~ 

4 

-----~-

in that she made a false statement of fact required tohe revealed in her renewal application to the 

Board. The circumstances are that on orahout July 11, 2009, Respondent submitted an on-line 

6 renewal application to the Board of Registered Nursing for the renewal period August I, 2009 to 

7 July 31, 2011. One questioninthe application was, "SINCE YOU LAST RENEWED YOUR 

8 LICENSE, HAVB YOU HAD ANYLICENSB DISCIPLINED BY A GOVERNMENT 

9 AGENCY OR OTHER DISCIPLINARY BODY; OR, HAVE YOU BEEN CONVICTED OF 

ANY CRIME IN ANY STATE, THE USA AND ITS TERR.ITORIES, MILITARY COURT OR 

11A FOREIGN COlJNTRY? Respondent replied "NO'; and failed to disclose the conviction that is 

12 detailed in paragraph 16, above, which is incorporated herehyreference,
 

13
 PRAYER 

14 WHEREFORE, ,Complainant requests that a hearing be held on the matters herein alleged, 

and that following the hearing,- the Board ofRegistered Nursing issue a decision: 

16 1. Revoking or suspending RegisteredNurse License Number 535791 issued to 

17 Kathleen Kim Banes-Leclair; 

18 .2. Ordering Kathleen Kim Banes-Leclair, to pay the Board ofRegistered N1lrsing the 

19 reasonable costs of the invest~gation and enforcement of this case, pursuantto'Businessand 

Professions Code section 125.3; 

21 3. Taking such other and further action as deemed necessary and proper. 

22 
2.012­

23 C yLO.UISERBAIt.EY,. M.ED., RN....
""'flY Executive Officer 

24 Board of Registered Nursing . 
Department of ConsUl)1er.Affairs 
State of California 
Complainant

26 
SD2D12703537

27 7061 1707.docx 
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